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Rule B is a procedure unique in American federal law which permits a plaintiff, on a fairly basic showing in a maritime case, to obtain an order that authorizes prejudgment attachment of a defendant's property.  The procedure is available to obtain security in aid of litigation or arbitration, whether foreign or domestic.  Since wire transfers of U.S. dollars through New York are attachable property under Rule B, the procedure has been utilized with great success in attaching funds in maritime cases.  Consequentially, more cases now than ever before are partly or fully secured in the early stages of (or prior to) litigation or arbitration, and many cases are quickly resolved as a result of the restraint.  Recent decisions over the last few weeks and months have developed the law with respect to both the use of Rule B and to the means available to protect against having property tied up in a Rule B action.

SUPPLEMENTAL RULES FOR ADMIRALTY OR MARITIME CLAIMS AND ASSET FORFEITURE ACTIONS
RULE A

SCOPE OF RULES
(1)
These Supplemental Rules apply to:

(A)
the procedure in admiralty and maritime claims within the meaning of Rule 9(h) with respect to the following remedies:


(i)  maritime attachment and garnishment,


(ii)  actions in rem,


(iii)  possessory, petitory, and partition actions, and


(iv)  actions for exoneration from or limitation of liability;

(B)
forfeiture actions in rem arising from a federal statute; and

(C)
the procedure in statutory condemnation proceedings analogous to maritime actions in rem, whether within the admiralty and maritime jurisdiction or not.  Except as otherwise provided, references in these Supplemental Rules to actions in rem include such analogous statutory condemnation proceedings.

(2)
The Federal Rules of Civil Procedure also apply to the foregoing proceedings except to the extent that they are inconsistent with these Supplemental Rules.

RULE B

IN PERSONAM ACTIONS:  ATTACHMENT AND GARNISHMENT

(1)
When Available; Complaint, Affidavit, Judicial Authorization, and Process.  In an in personam action:


(a)  If a defendant is not found within the district when a verified complaint praying for attachment and the affidavit required by Rule B(1)(b) are filed, a verified complaint may contain a prayer for process to attach the defendant’s tangible or intangible personal property – up to the amount sued for – in the process.


(b)  The plaintiff or the plaintiff’s attorney must sign and file with the complaint an affidavit stating that, to the affiant’s knowledge, or on information and belief, the defendant cannot be found within the district.  The court must review the complaint and affidavit and, if the conditions of this Rule B appear to exist, enter an order so stating and authorizing process of attachment and garnishment.  The clerk may issue supplemental process enforcing the court’s order upon application without further court order.


(c)  If the plaintiff or the plaintiff’s attorney certifies that exigent circumstances make court review impracticable, the clerk must issue the summons and process of attachment and garnishment.  The plaintiff has the burden in any post-attachment hearing under Rule E(4)(f) to show that exigent circumstances existed.


(d)(i)  If the property is a vessel or tangible property on board a vessel, the summons, process, and any supplemental process must be delivered to the marshal for service.


(ii)  If the property is other tangible or intangible property, the summons, process, and any supplemental process must be delivered to a person or organization authorized to serve it, who may be (A) a marshal; (B) someone under contract with the United States; (C) someone specially appointed by the court for that purpose; or, (D) in an action brought by the United States, any officer or employee of the United States.


(e)  The plaintiff may invoke state-law remedies under Rule 64 for seizure of person or property for the purpose of securing satisfaction of the judgment.

(2)
Notice to Defendant.  No default judgment may be entered except upon proof – which may be by affidavit – that:


(a)  the complaint, summons, and process of attachment or garnishment have been served on the defendant in a manner authorized by Rule 4;


(b)  the plaintiff or the garnishee has mailed to the defendant the complaint, summons, and process of attachment or garnishment, using any form of mail requiring a return receipt; or


(c)  the plaintiff or the garnishee has tried diligently to give notice of the action to the defendant but could not do so.

(3)
Answer.

(a)  By Garnishee.  The garnishee shall serve an answer, together with answers to any interrogatories served with the complaint, within 20 days after service of process upon the garnishee.  Interrogatories to the garnishee may be served with the complaint without leave of court.  If the garnishee refuses or neglects to answer on oath as to the debts, credits, or effects of the defendant in the garnishee’s hands, or any interrogatories concerning such debts, credits, and effects that may be propounded by the plaintiff, the court may award compulsory process against the garnishee.  If the garnishee admits any debts, credits, or effects, they shall be held in the garnishee’s hands or paid into the registry of the court, and shall be held in either case subject to the further order of the court.


(b)  By Defendant.  The defendant shall serve an answer within 30 days after process has been executed, whether by attachment of property or service on the garnishee.

RULE E

ACTIONS IN REM AND QUASI IN REM:

GENERAL PROVISIONS
(1)
Applicability.  Except as otherwise provided, this rule applies to actions in personam with process of maritime attachment and garnishment, actions in rem, and petitory, possessory, and partition actions, supplementing Rules B, C, and D.

(2)
Complaint; Security.  


(a)  Complaint.  In actions to which this rule is applicable the complaint shall state the circumstances from which the claim arises with such particularity that the defendant or claimant will be able, without moving for a more definite statement, to commence an investigation of the facts and to frame a responsive pleading.


(b)  Security for Costs.  Subject to the provisions of Rule 54(d) and of relevant statutes, the court may, on the filing of the complaint or on the appearance of any defendant, claimant, or any other party, or at any later time, require the plaintiff, defendant, claimant, or other party to give security, or additional security, in such sum as the court shall direct to pay all costs and expenses that shall be awarded against the party by any interlocutory order or by the final judgment, or on appeal by any appellate court.

(3)
Process.

(a)  In admiralty and maritime proceedings process in rem or of maritime

attachment and garnishment may be served only within the district.

(b)  Issuance and Delivery.  Issuance and delivery of process in rem, or of maritime attachment and garnishment, shall be held in abeyance if the plaintiff so requests.

(4)
Execution of Process; Marshal’s Return; Custody of Property; Procedures for Release.


(a)  In General.  Upon issuance and delivery of the process, or, in the case of summons with process of attachment and garnishment, when it appears that the defendant cannot be found within the district, the marshal or other person or organization having a warrant shall forthwith execute the process in accordance with this subdivision (4), making due and prompt return.


(b)  Tangible Property.  If tangible property is to be attached or arrested, the marshal or other person or organization having the warrant shall take it into the marshal’s possession for safe custody.  If the character or situation of the property is such that the taking of actual possession is impracticable, the marshal or other person executing the process shall affix a copy thereof to the property in a conspicuous place and leave a copy of the complaint and process with the person having possession or the person’s agent.  In furtherance of the marshal’s custody of any vessel the marshal is authorized to make a written request to the collector of customs not to grant clearance to such vessel until notified by the marshal or deputy marshal or by the clerk that the vessel has been released in accordance with these rules.


(c)  Intangible Property.  If intangible property is to be attached or arrested the marshal or other person or organization having the warrant shall execute the process by leaving with the garnishee or other obligor a copy of the complaint and process requiring the garnishee or other obligor to answer as provided in Rules B(3)(a) and C(6); or the marshal may accept for payment into the registry of the court the amount owed to the extent of the amount claimed by the plaintiff with interest and costs, in which event the garnishee or other obligor shall not be required to answer unless alias process shall be served.


(d)  Directions With Respect to Property in Custody.  The marshal or other person or organization having the warrant may at any time apply to the court for directions with respect to property that has been attached or arrested, and shall give notice of such application to any or all of the parties as the court may direct.


(e)  Expenses of Seizing and Keeping Property; Deposit.  These rules do not alter the provisions of Title 28, U.S.C., §1921, as amended, relative to the expenses of seizing and keeping property attached or arrested and to the requirement of deposits to cover such expenses.


(f)  Procedure for Release From Arrest or Attachment.  Whenever property is arrested or attached, any person claiming an interest in it shall be entitled to a prompt hearing at which the plaintiff shall be required to show why the arrest or attachment should not be vacated or other relief granted consistent with these rules.  This subdivision shall have no application to suits for seamen’s wages when process is issued upon a certification of sufficient cause filed pursuant to Title 46, U.S.C. §§603 and 604 or to actions by the United States for forfeitures for violation of any statute of the United States.

(5)
Release of Property.

(a)  Special Bond.  Whenever process of maritime attachment and garnishment or process in rem is issued the execution of such process shall be stayed, or the property released, on the giving of security, to be approved by the court or clerk, or by stipulation of the parties, conditioned to answer the judgment of the court or of any appellate court.  The parties may stipulate the amount and nature of such security.  In the event of the inability or refusal of the parties so to stipulate the court shall fix the principal sum of the bond or stipulation at an amount sufficient to cover the amount of the plaintiff’s claim fairly stated with accrued interest and costs; but the principal sum shall in no event exceed (i) twice the amount of the plaintiff’s claim or (ii) the value of the property on due appraisement, whichever is smaller.  The bond or stipulation shall be conditioned for the payment of the principal sum and interest thereon at 6 per cent per annum.


(b) General Bond.  The owner of any vessel may file a general bond or stipulation, with sufficient surety, to be approved by the court, conditioned to answer the judgment of such court in all or any actions that may be brought thereafter in such court in which the vessel is attached or arrested.  Thereupon the execution of all such process against such vessel shall be stayed so long as the amount secured by such bond or stipulation is at least double the aggregate amount claimed by plaintiffs in all actions begun and pending in which such vessel has been attached or arrested.  Judgments and remedies may be had on such bond or stipulation as if a special bond or stipulation had been filed in each of such actions.  The district court may make necessary orders to carry this rule into effect, particularly as to the giving of proper notice of any action against or attachment of a vessel for which a general bond has been filed.  Such bond or stipulation shall be indorsed by the clerk with a minute of the actions wherein process is so stayed.  Further security may be required by the court at any time.


If a special bond or stipulation is given in a particular case, the liability on the general bond or stipulation shall cease as to that case.


(c)  Release by Consent or Stipulation; Order of Court or Clerk; Costs.  Any vessel, cargo, or other property in the custody of the marshal or other person or organization having the warrant may be released forthwith upon the marshal’s acceptance and approval of a stipulation, bond, or other security, signed by the party on whose behalf the property is detained or the party’s attorney and expressly authorizing such release, if all costs and charges of the court and its officers shall have first been paid.  Otherwise no property in the custody of the marshal, other person or organization having the warrant, or other officer of the court shall be released without an order of the court; but such order may be entered as of course by the clerk, upon the giving of approved security as provided by law and these rules, or upon the dismissal or discontinuance of the action; but the marshal or other person or organization having the warrant shall not deliver any property so released until the costs and charges of the officers of the court shall first have been paid.


(d)  Possessory, Petitory, and Partition Actions.  The foregoing provisions of this subdivision (5) do not apply to petitory, possessory, and partition actions.  In such cases the property arrested shall be released only by order of the court, on such terms and conditions and on the giving of such security as the court may require.

(6)
Reduction or Impairment of Security.  Whenever security is taken the court may, on motion and hearing, for good cause shown, reduce the amount of security given; and if the surety shall be or become insufficient, new or additional sureties may be required on motion and hearing.

(7)
Security on Counterclaim.

(a)  When a person who has given security for damages in the original action asserts a counterclaim that arises from the transaction or occurrence that is the subject of the original action, a plaintiff for whose benefit the security has been given must give security for damages demanded in the counterclaim unless the court for cause shown, directs otherwise.  Proceedings on the original claim must be stayed until this security is given unless the court directs otherwise.

(b)  The plaintiff is required to give security under Rule E(7)(a) when the United States or its corporate instrumentality counterclaims and would have been required to give security to respond in damages if a private party but is relieved by law from giving security. 

(8)
Restricted Appearance.  An appearance to defend against an admiralty and maritime claim with respect to which there has issued process in rem, or process of attachment and garnishment, may be expressly restricted to the defense of such claim, and in that event is not an appearance for the purposes of any other claim with respect to which such process is not available or has not been served.

(9)
Disposition of Property; Sales.

(a)  Interlocutory Sales; Delivery.
(i)  On application of a party, the marshal, or other person having custody of the property, the court may order all or part of the property sold – with the sales proceeds, or as much of them as will satisfy the judgment, paid into court to await further orders of the court – if:

(A)  the attached or arrested property is perishable, or liable to deterioration, decay, or injury by being detained in custody pending the action;

(B)  the expense of keeping the property is excessive or disproportionate; or 

(C)  there is an unreasonable delay in securing release of the property.

(ii)  In the circumstances described in Rule E(9)(a)(i), the court, on motion by a defendant or a person filing a statement of interest or right under Rule C(6), may order that the property, rather than being sold, be delivered to the movant upon giving security under these rules.

(b)  Sales; Proceeds.  All sales of property shall be made by the marshal or a deputy marshal, or by other person or organization having the warrant, or by any other person assigned by the court where the marshal or other person or organization having the warrant is a party in interest; and the proceeds of sale shall be forthwith paid into the registry of the court to be disposed of according to law.

(10)
Preservation of Property.  When the owner or another person remains in possession of property attached or arrested under the provisions of Rule E(4)(b) that permit execution of process without taking actual possession, the court, on a party’s motion or on its own, may enter any order necessary to preserve the property and to prevent its removal.
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Freehill Hogan & Mahar was founded in 1952 and has since that time established a strong reputation for expertise in all facets of maritime law.  We handle matters ranging from the most complex casualty and environmental litigation to routine marine cargo, service contract, charter party and insurance claims.  We have significant experience in maritime and environmental criminal law and in occupational disease defense, and we handle all manner of commercial litigation, including contract disputes and insurance coverage issues.  We are well-known for our experience in obtaining recognition and enforcement of foreign arbitral awards and judgments and in securing claims, both pre- and post- judgment.  We have substantial expertise in investigating and prosecuting frauds involving bills of lading and have a growing practice in maritime corporate work, including mergers and acquisitions, bankruptcy and the financing, documentation, and sale and purchase of vessels.  We are also very involved in assisting clients by drafting and revising bills of lading and e-bills of lading.  Freehill's, with nearly thirty lawyers, has offices in New York, New Jersey and Connecticut and handles matters before the state and federal trial and appellate courts of these and other states.  Freehill’s clients include small companies, large ocean carriers, oil majors, and insurers.  Rating firms regularly place Freehill Hogan & Mahar in the highest tier of American Shipping firms.
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