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&i*skamp. shnll be and th* s*me ls h*reby GfiAlllEf! in all r*spects ard thc thtrd-party
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esm$aint sf thlrd-psflry p**intiffs, Ferformsnce UC d/bla Ferf*nnan*e *oat Center and Joeeph

&arthplomew, ls Sl$filll$Sf{!.

Fhantam Mstfirs, lnc. {"Phantom*} purclwxd r sp**dbs*t narrted Slo$rn lnvestlrrent

{*Boat*} from Fnrformance, LLC d/blal Performance Aa6t {frfiter and.lrs*p}t Bartholome,*r

{"Ferfonnance"} for $}95.0ffi. $ee xmplalat, Bocket# t3 {lB{$# I hereafter}. Fhantcrn clairns

that th* Soat had uariouc undl$Els$*d defeca th$ rendered lt "uselesi* [Ol{T# X3 paragraphs

LS snd L7l. Fertorraance filed an answer [BKf# t4] rnd * thir&pcrty c*mplaint against the
Boafscwner, ER Sy$teffis,Inc. and iB principaf fdwsd *leskamp, {"Eft*} {nKT# 15:"

The tillrd-party csmplaint alleger thet ER entered into a brokerage ffsrefment q.ith

P*rfsrman& to setl the 8oat, remaining *bligat*d far the car*, sustody a*d rontrol of the Bmt
a*d making sertain represent*ti*n$ ts Perfarmance that it then relaycd ta Phant$m lBlry# $
p*ra6raphr 1t 1I a*d 131. Perfsrmaace seeks cor*mo* law indemrifieati*n and ceffimon lauls

eo*tributlon from f.R based on thsr6 repre$cntatbns [OSI# X.5 paragraphe 15 thrarqh 2g].

E* *led an &$$$&r to tha third-party complal*t [n'HT# 1S]. *R's answer alleges as * F*rst

Affir:natlve Sefense x fallure of "in persca*r .|urlsdiction' [Ol{I# 16 paragraph 3.}. The $pccnd

.&ffirmativs Sdqnre *s$erts a "m*r:dat*ry **d exclusiva arbitratier clausa set forth in the M*y
1, 2S1S firckerageAgreer**nf {'"Agreemenf} [Dl(T# 1S paragraph 2]. T]ese dafences $,ere
pr*perly preserved for the tim*ly fil*d msttort by €A [[KI* t6 paragraph 2].

The motian by En s*el*s dismixsat nf th* third-parff r*mplaint ilflder CfL* 3?lltafiEl,
rPL* 3$t and (P1.* 308 {n* bng*arm j$rlsdicricn} and fPl"fi :HIl{aHt} {doeumentary evidence
- A6reem*nt to arbitrat*), pr CPIR 75*1 (wmpel *$itration[. Per$nrmsnce sppsr$ the mstion
by co*ns$ affirmaffsn [DKf# !fiX. fR har filed r*ply p*pem [DXT# ZS *nd ZSJ. Perfcrmanr* also

*led affidavits *f s*ndce [SKT# ]7 and 3El pertai*t*g m E&. Phsntmn s*bmitr nc pepers on the
motlon. Lasttry, the psrtls$ sllpulated tc csntlnue disci**re in tke rmai* actisn but tc stay the
thirdgarty aeticr pending the mutlon {Ol{T# 2$J.

As tu lang-arm j*ri*diction, Ferforma*ce has the hurden to estallish a prsper basir fur
thp exer*ire of CF1R 3tll{*} if applicabla" Sterrart *. Yd}surE*Bn af Arr*r*ca, lnr", 81 NYZd 2S3,

5S7 NY52d 61X {1S93}; Cnast to {srs En*rgfn ln* u, Gasamfi, 149 A"n.}d 4SA 5} NYSSd 1S tl"
ne$ 2Ut?1" As held i* Ircca{, Reel-&Mrtic, kx", SSIS SYAppSIv LA(IS 3fi76.2S}0lt*YSIip
&pinicn SeS13 {3"d Sapt 302$}:

'The canferral of lo*g*arm jurisdiqtion umd*r CPIB 30I{a} 're*ts m five
*lem*nts: Filxt, that d*fendant c*mmitted e tartious act sut$id* the $tate;
aeeondo that the caure sf artio* arises fr*m that ac* third" that the act c*us*d
injury ta r Fcrsorr ar praperty within the State; fo$rth, tkat defe*dafit ep$sf,tsd
or should reasonably have expected ths a* t* hsve ccnsequence* in the State;
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and fifthn that defe*defit deril,qd s{rbst$r}ti$l r*rse*us froffi inter$tatB *r
internatisB*t cs*msrcd tLaMarca v Falc-Mcr MfS. (o-,95 HYSd ?1S,;14 73S

N.E.zd SS3, 71.3 H.Y.$"2d 3SA|. The party ueekingts axsert personaliurixdirtian

bears the ultimetE b*rdgn cf pro*ttc esteblish a basis for sustr jurtsdictian {s**
lrnerica,Ilntl. 1$94 Venture v Mau, 146 A33d 4S, 51, 42 hl"Y'S.3d 188). 'Hmrever,

to ruccessfully ryBcs* [* n'rption tP di*m*Es fEr fu6k [**A cf p*rsonaljurisdi€ion,

th* plaintiff ne*d s*ly m*ke [*s} * Fr*ma faeie *hCIwing that the defundant \i/as

subje{t ts the personal jurisdlctian af thr corlt' (id. at 51}""

Ser *lso Hab u. orefi*s Rqicnal Ma{ical ta{*er, t?S ADSd i'$1, }"tA fiY$ed }12 {?"'Pept
}*X$l; Csstillo rt, SBr te*sin[ {o', 69 A*3d 551. SS3 NYS}.d 1}3 (3'd Eept ?ff10}.

Tlre thtr$party e*mplalnt ftfftes that ER, a* an indirddual residxs in tndiana [Btr(f# $
paragraph 4]. ER * affidavh $tates that he is a resld*nt and domicilbrytf Indian* and that fis

o$ril$ no real property in Hew York Sste [Dl(f#X? paragraph ?]" Pnrforrnance dce* nst d:spute

Effs residence and dsnricll* in lndiana *r th*t ER swns no real propsrtY ln hlew Y<rrk.

Tk* thir&par{ complelrt $tates th6t g& t*e ccrFrratE entity, is an l*diafta c*rparation

with a $insipalaffirc in lndlana [DKY* 1S fara&raph 3]. [B shaw*on the mution that lt i$ *
S*laware grporati*fi drffiidlad in lndiana [Slff# 1.S:- A U5 Certifi**to af Bocume*tation for

the Bset sharus that it was cwn*d by E& in the csrporatg cry*dty residing at 15 Foint l-anE,

*rradia, tndla*a [nKT# 19:. Thrra is *c lndication that ER $rBsrat* ewns finY real prupe*y tn

New Ycrk state. Serf*rnruam* ds*s uot dtsPt te any of this"

The effidavits sf sen itr filed by Ferfarmanw shour sewlec sn [R indMduatlY *nd in

€*rssrat* capssity at I^5 P*[nt Lan*, Arcadia, Indiana IfiKT* 27 and 28]. An initisl shot#tn$ t*at
rSLX 3$Ilel appli*r has heen made. The *nly co*cluslrn avallqbl* ie th*t ER, wtrqttler individuat

*r fi1rp*rate, *r a non*domlctliary" Ar a erne*que*ce. Perfsrmasrce xust derxo$$trste thct it
ha* a proper lcn6:*nn j*risdlctisaal barls fur the thind-party rcmp[oint tr be eorsidsed.

Thwe is r*c *llegsfion cr proof *nder fPt"R IO2{a}{31, Srat EB "{i} rqtllarly do*: *r
soli*ltr bx;iaerx, cr*rryage$ ln any other persist*nt courm of conduct, cr derlvcs zubstantial

rev*fius fr*m gaods used or csnsumed sf srrvics$ rendersd, in th* $tat*; sr {ii} exBerts ar

shaul* reasaxxbly exp*c,t $e e€ ts hsre rsfirequ*ncfs lr* $lle stats cnd dtrises xubstrntlsl

revrnue fr$m inierstate or lnternaticnd csr*maru*.' Lik*udse, Eilfl mI{a}#tl all*tulr6 for

l*n6 arm jurisdictio* ff a pa*y *wns land in llerr* Yor* k nut avallaHe.

LonS arm jurisdi{tton is ellswed under (Pt"R S}2{*XI} u'r}ren th* non*domMliary

"commits a tortious act rrithin the state," Perfcrrnanc* submitx no prraf that ER made any

representation abcut the Sset or rommitt*d eny act or inactirn at tc maiBtenarm or care o*

the Bsat in New York. Acc*di*gly, fpLB{s}tA is nct applicabk.
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This leaver snly Cp[R 3$qal{X} *s the sstr* hasis an r*}rkh Ferfsrmar** prace*ds *nd

the statffte pr*vides as fclloun:

"tal Acts rNhictr are th* bash cf jurirdictlan. ,{s tr a cause of action rising from

any of the ects efiumerated in thls r*dlon, a csilri rnay ax*rcist pexanat

jutsdictien over any n**domlcitrlary, ar hir axacn*or on ad:niristrator, u*to in

p*r$sn ortkrclgh sft a$Gftt:

1. Tran$act5 any b*si*e5$ wlthin th* stat* of contrc€ts s*yrher* to
xupply goads ar s*rvices in th* stat*-""

The affirmati*n of eounsel*tates sim$y that pers*nal jurirdlctian i* propndy *ccnferred $ the

Sill sf $ale hetrr*en PHAHTOM I*OT*R$, lt'lc...,and third-pa$y &fendants" IilXT# ?4]-

The hill rf s*ls ffrKf# ]:"] shcws a transfer of cwmership of the Baat *om [* Systeffi!,

Inc. tr Phantem. lt do*s nst $hou, tlat t}e Buat was rald ln F{*w Ysrkn cnly that tPt* purchaser

ulas a Hnru York re*ldent lven t* th* extent that a bill ef sale c*uld he cc*sidercd a conttr$t

between ER ald lhartrxn tudrich it is nal!, eaunsel aclmovrlsdges that the p*rti*s "enter*d int&

a aontract *utslde the Statn" [61ff* 3d pnragraBh 81. the AgrBeraent $hsws thd €R plaeed the
tsoat in *orage wlth Ferfarmance in Misspr*ri" Tkere is nn a$iderrit frEm a pcffion urith direst

lm*wledge that Efi shipped the tsaat te f{eur Y+rk The bitl d $Els at*s daes nothing to rhaw a

basiis fpr l*ng-arm jurlsdigtion a* to E& irdividu*lly, cr to estahlish purpex*ful $c1tsity hy him in

the $tmts. $r[At( {srF. u. E*r*l 6ruup. l$it AsSd r$64, 62 }IY53d [0? {2'd Dept 2S17} Be*t u.

fruthri* Mdkal Srnup, FC, 175 Ad3d 1S*& :.$7 SYSSd 258 {*d'Bept 3SI^9}

Thr *taim *f lortg-arm iurisdtr*ticn alsa t*lls t* pass emsfitutknal r*quir*ments frr
mlnlmum [ontacts bas*d s* a single sals sf a *ingl* boat to a cihsle purchaser. Sonething more

than the placemrnt of a single pnduct ints the stream of mrnm*r** is need*d a* shaunr by J'

Mclntwe Machinenr ltd. n ili*aEk,5fi4 U$*7312S31). Plaintiff, f{icartro, uxs inJured by

metal sh*aring *q*ipnrent in New Jerxy menufactured hry a Britith tcmpafiy. The lcr,mr ccurts

fud frund that J. Mdntyr* did nst hav* a singls csfitact udth New Jersey a3art fr*m the sinSl*

machine that l*Jured Nhastr*" The Suprerna Court he]d thet this singlB isslatsd sale xas r:ct

xuffkl*nt as a basis for leng arm jurisdicti$n 6$ a minirnum contact under due Sroeess" .See afsr

Etra r. fr,tettrA 51 SYzd 455, ,[7r* ]r]Y52d 6Sf {1S84}. Th* cases cited by Performance in suppsrt

cf the clainr of long-arnn j*d$di{tlon have no ap$hatia*.

West Gilsur*tain Cup. v. Seassns af tebure Inte$*t*on*L ln** *l ASZd $31, ,;t*S HYgAd

72* {3'd B*pt 1981} inltially fcund that there ra,*s nu jurirdictian agpinst a sapp}ier cf pans f*r a

riide huih in New York but this ruas rarrcrs*d far thc s*le purprs* ef permitt*ng dl*cbsure

whlch the third-perty Blaintiff cantended w*uld enaHe it tc def*nd the msfio:r ts disnnks.

Ferfsrrnanm seeks no disdosure and agneed that nane wm fieeded u&en it stipulated to stay
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all dlsclssure $rith EA un$lths m*tlon wss dedded, Grerdeili v" HoBe Stre*t ln.cldil$r. 176

AfBd 92e 1I0 trlY$3d 44e (2"d Ostrt }ff191; lnqltllrler v, llrn*e*aod Su*t** hy fliltur, 151 AS3*

L&42.5S NY$3d 43? {3d S*pt 1S171.

ln Fkr}*aryv. Ilour*t, $ NY3d 375, S49 IXY$2d 501t?SU?) a California defe*dar*t sought

cut, r*taia6d and repeatedly comnrunicated udth aIt Bttoffiey ln f.lew Ycrle ts Ispr*sant hli
intwests in litlgotio* in Oregan. Perform*n*e has not shown tlat Eft scugttt o$ fhantom or

av*n {Oirrrfi{Inlcatad srlth Fhafit0rfi" Rather, the third-rcrty mmpl*int all*gee that IR

eommunieated o*ly witlr perfffrm*Hffi while fi* Agreement providtd Ferform*nc* with thc

exclustrrc rlshts ta se{}the B<rat"

Ferfcrmanc* has nst shaxsn tlrat E* did anything in N*w Ysrk that r*suld subiect it te
prsper long-arm jurisdlcttron. thimler AG u. 3*umafi, 571 [.]S llf {}0ldt}. Ses also fhen v. 6uo

LBerrg Lu. nS4 A*3d ?35, 4L l{YS}d S17 {a"d O*pt ?$16} {*rru v. Attcc f.orp., f}4 ABS$ 710, ?

NYsSd S33 {3d Bept Io15}

F*rfsrs*nce has &it*d tu make a prirna fucie showlng thst fB. ei*rer indivH*ally or in

c$rporat€ *apacity, Is prape*y subjact tfi the p*rs*nal jurisdlctlcn *ft*is Court cr tbat f;n

'rrxruld po;*e* s*ffldent rninixal sonta{*r $rith *}o State tc valid{te the exerc*m of lor':g-*rm

j*risdictian on due prsce$$ &lounds. As the Cowrt lack judsdlttiutt oter the third-FartY

c*mplaint, the ftu* decliner ta rule ort that part sf the matisri that relates ts a*hrati*n"

ENTER

May l\ \ 28rfi
Xiv*rhead, l{*w Ycrk

FlIttAt SlSF*SlTlSlt X FION-FINALDISPOSITION

*TltA *,-. LUrr, A,J.s.C
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